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438 IN RE NEWMAN. 

Court of Appeal in Chancery. 

IN RE NEWMAN. EX PARTE CAPPER. 1 

Where articles contain covenants for the performance of several things, and one 
large sum is stated at the end to be paid upon breach of performance, that sum 
must be considered as a penalty. But where it is agreed that, if a party do a parti- 
cular thing, such a sum shall be paid by him, there the sum stated may be treated 
as liquidated damages. 

A contract for the erection of buildings to be used as a school, 
provided that they should be completed by a certain date, and that 
in default thereof the contractors should forfeit to the employer 
10Z. per week for every week after that date, for which the building 
should remain unfinished; and, also, that if the contractors were 
prevented by bankruptcy or any other cause from completing, the 
employer might rescind, and that the money already paid should 
be considered the full value of the works executed. There were 
various other stipulations, and a final provision that in case the con- 
tract should not be in all things duly performed by the contractors, 
they should pay to the employer 1000Z. as and for liquidated dam- 
ages. The buildings were not completed until long after the time 
fixed in the contract, on account of the contractors having become 
insolvent prior to that date. Subsequently the employer tendered 
a proof against the contractors' estate, for the 1000Z. as liquidated 
damages for the breach of the agreement. No particular damage 
was alleged. 

Bacon, C. J., held that the 1000?. had been inserted as liquidated 
damages, and allowed proof of that sum against the contractors' 
estate in bankruptcy. On appeal for the employer, the appellee, 
it was argued that this was not the case of a large sum being speci- 
fied as damages for the small one, in which case the court might 
construe the sum as a penalty, notwithstanding it was spoken of as 
liquidated damages. The court could not in this case estimate the 
damage caused by. the non-opening and completing of the schools 
at the time fixed otherwise than by taking the estimate of the parties. 
Atkyns v. Kinnier, 4 Ex. 776 ; Galsworthy v. Strutt, 1 Id. 659 ; 
Magee v. Lavell, Law Rep. 9 C. P. 107 ; Reilly v. Jones, 1 Bing. 
302; Betts v. Bureh, 4 H. & M. 506; Green v.. Price, 13 M. & 
W. 695, and Kemhle v. Farren, 6 Bing. 141, were referred to. 



4 Chan. Div. 724-734. 



ECCLESIASTICAL COMMISSIONERS v. RAILWAY CO. 439 

James, L. J., said that the ratio decidendi of Kemble v. Farren, 
supra, was that wherever there was a sum mentioned in the end of 
a contract as damages for the non-performance of any of a great 
number of stipulations, there it must be treated as a penalty. The 
law was satisfactorily stated by Heath, J., in Astley v. Weldon, 2 
B. & P. 346, 353, as follows : " Where articles contain covenants 
for the performance of several things, and then one large sum is 
stated at the end to be paid upon breach of performance, that must 
be considered as a penalty. But where it is agreed that if a party 
do such a particular thing, such a sum shall be paid by him, there 
the sum stated may be treated as liquidated damages." 

Baggallay, J. A., concurred, referring to the language of Lord 
Westbxjrt in Thompson v. Hudson, Law Rep. 4 II. L. 1, 30. 

Bramwell, J. A., concurred. 

Appeal allowed and order reversed 



Vice Chancellor's Court. 

ECCLESIASTICAL COMMISSIONERS FOR ENGLAND v. NORTH 
EASTERN RAILWAY COMPANY. 1 

Equity follows the law in refusing relief, where time has elapsed which at law 
would have barred the claim. But where the statute is sought to be used against 
good conscience and the plaintiff has not been guilty of laches, equity will remove 
the legal bar arising from lapse of time. 

Where therefore a legal fraud has been committed (in this case a trespass upon 
the plaintiff's coal mines by an adjoining owner, more than six years before the 
bill was filed), but which was not discovered or discoverable by the plaintiff until a 
reasonable time (some two years) before the bill was filed, the Statute of Limita- 
tions is not a good defence. 

The working of mines by the defendant's predecessor in title, a railway com- 
pany, was admittedly ultra vires, and possibly this would have been a defence to 
the defendant, a company with which the first was subsequently amalgamated, for 
trespasses committed by the first company, in mining coal, by trespassing upon 
the plaintiff's adjoining mines. An Act of Parliament was passed, when' the 
wrongful acts were in course Of commission, by which the trespassing company 
was authorized to sell their mines within five years. Held, that the act of mining, 
though originally unlawful, was impliedly recognised and ratified by the permission 
in the Act of Parliament to sell the mines, and that the defendant was therefore 
liable for its predecessor's trespasses committed in the course of an act (mining) 
originally ultra vires. 

' 4 Chan. Div. 845-868. 



